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IN THE 


United States Court of Appeals 

District of Columbia. 

October Term, 1944. 

Special Calendar. 


No. 8832. 

JOHN DUKE G-IBSON, Appellant, 

v. 

UNITED STATES OF AMERICA, Appellee . 


No. 8833. 

ROY K. 0’KELLEY, ALIAS ROY KELLEY, Appellant, 

v. 

UNITED STATES OF AMERICA, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

Appellants, defendants below, were indicted on May 8, 
1944 (App. 2) for alleged violations of the Marihuana Tax 
Act of 1937, as amended. The indictment against Gibson is 
in one count; that against O’Kelley contains two counts de¬ 
scribing different amounts of marihuana allegedly pos¬ 
sessed by O’Kelley on two separate occasions. 
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Appellants were arraigned and pleaded not guilty on the 
11th day of May, 1944 (App. 4,5) and, with leave, filed their 
respective motions to suppress the evidence, which motions 
were heard before the trial upon the merits and overruled 
(App. 11, 12). Upon trial the defendants offered no evi¬ 
dence but renewed their motions to suppress or strike the 
evidence and made motions for directed verdicts. These 
motions were in turn overruled, and the jury returned ver¬ 
dicts of guilty as indicted against each defendant. (App. 
9,10.) Thereafter appellants motions for a new trial were 
overruled and the defendant Gibson, on August 2, 1944, 
was sentenced to serve from 6 to 18 months in jail and pay 
'a fine of $250.00. The defendant O’Kelley was sentenced 
to from 16 months to 4 years on each count of his indictment 
and fined $500.00, the sentence on each count to run concur¬ 
rently. Appellants appealed from these judgments and 
their notice of appeals were filed on August 8, 1944. Ap¬ 
pellants’ assignment of errors, bill of exception, designation 
of record and record on appeal were all duly filed. The 
cases of Gibson and O’Kelley; as in the lower Court, were 
consolidated herein for hearing. 

The Jurisdiction of this Court is invoked under the pro¬ 
visions of Section 101, Title 17, District of Columbia Code, 
1940 edition. 

STATEMENT OF THE CASE. 

On two occasions prior to March 26, 1944, Agent Tryg- 
stad had observed a known peddler of marihuana, Birch 
Williams, sell cigarettes to an informer at the outer door¬ 
way of the building in which Appellant O’Kelley had his 
apartment. At two A. M. in the morning on March 26,1944, 
Trygstad, having secured an arrest warrant for said Birch 
Williams, meantime, in the company of a U. S. Deputy 
Marshall who had the warrant, knocked at O’Kelley’s apart¬ 
ment which was answered by Appellant Gibson. McCloy 
announced that “he was an officer and had a warrant” 
(App. 13) and either entered forthwith or was admitted by 
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Gibson. There were about fifteen persons present when the 
officers, seven in number, entered. These persons were not 
violating any law, nor was there any disorderly conduct to 
lead the officers to enter. 

That all of the officers started to “ask for draft cards” 
(App. 13,14); and during this questioning some marihuana 
was found on and behind the sofa, beside which Gibson was 
standing, and another officer found a package containing 
what turned out to be marihuana, on the floor under a table 
at which some of the other persons had been sitting (App. 
13). At or about this time O’Kelley, who was in bed asleep 
when the officers came, was summoned into the living room 
into which all of the other persons were (App. 13) and was 
asked if this was his apartment; when O’Kelley admitted it 
was his apartment he was arrested; he also was asked if he 
had any other marihuana and replied no. That the officers 
claimed he acquiesced in their proposal that they look fur¬ 
ther and that upon this further search Officer Trygstad 
found some additional marihuana in a juke box, which he 
opened by prying with a screw driver (App. 14). That 
thereafter O’Kelley was taken to police headquarters and 
informed that they knew he had additional marihuana on 
Providence Street, at his wife’s apartment and that he 
agreed to get this additional marihuana for them (App. 14). 
O’Kelley, however, testified that they ransacked his place 
on New Jersey Avenue, breaking up furniture, etc., and that 
he was told that if he did not get the additional marihuana 
they were going to search the Providence street place any¬ 
way, and that he agreed rather than have them wreck his 
apartment on Providence Street, (App. 16,17). This state¬ 
ment is neither denied by the government in formal answer 
to the motion and affidavit filed, nor was it denied by a gov¬ 
ernment witness. 

Upon the merits, Officers declared that Gibson said he got 
the marihuana from O’Kelley and that O’Kelley said he got 
his from somewhere “Out west”. (App. 20) Otherwise 
their testimony was substantially the same as on the mo- 
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tions to suppress, except that their testimony corroborates 
the fact that there was no warrant for the search of the 
premises, or, the arrest of any known occupant, and that no 
violation of the law that caused them to enter. Evidence 
of the failure to pay the tax on transfers of marihuana was 
contained in alleged conversations had with the appellants 
by an internal revenue collector who testified that he asked 
each appellant if he had any such order forms, and that he 
made written demands upon them also; (that these written 
demands were never produced by the government) that the 
appellants failed to produce them. (App. 25) The defen¬ 
dants motions to suppress, for a directed verdict, to strike 
the testimony were all denied as were their motions for a 
new trial. From the consequent judgment of conviction 
these appeals were duly taken. 

STATUTES INVOLVED. 

The Marihuana Tax Act of 1937, Act of August 2, 1937, 
Ch. 553, #8, 50 Stat. 555, as amended, Title 26, Section 
2590, et seq. U. S. C. A. 

ASSIGNMENTS OF ERRORS. 

1. In overruling appellants motions to suppress the evi¬ 
dence. 

2. In overruling defendants’ motions to strike the testi¬ 
mony admitted subject to motion. 

3. In overruling defendants’ motions for directed ver¬ 
dicts. 


SUMMARY OF ARGUMENT. 

L 

The Court erred in failing to suppress the evidence 
brought to light by the illegal entry into and search of the 
O’Kelley Apartment on New Jersey Avenue, the illegal 
search of the persons of the defendants and the violation of 
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their constitutional right against self incrimination and vio¬ 
lation of their personal privacy and security. The evidence 
reveals that the officers armed, with an arrest warrant for a 
stranger to the premises invaded, and to this cause, secured 
entrance to the apartment of the Appellant O’Kelley while 
he was in bed by informing the Appellant Gibson that “they 
were officers and had a warrant”. Their admission that 
prior to their entrance and at the time of their entranc e 
there was no violation ol tiie law or disorderly conduct 
’"iliAkUb Iruil cTTEeir^ITS^arSTOVify'ihMmissiDie as evi- 
dence against the defendants, and should have been sup¬ 
pressed or stricken. 


n. 

The Indictment'against O’Kelley contains two counts. 
The first count is for the possession, as transferee, of mari¬ 
huana without having paid a tax; the second count charges 
the possession, as transferee, of a further and additional 
amount of marihuana, on the same day but at a time other 
than in count one. The evidence entirely fails to show such 
possession or acquisition of marihuana and is merely split¬ 
ting an apparent present supply of marihuana and one of¬ 
fense into two separate offenses, for each of which he was 
tried, found guilty and sentenced. 

m. 

That there was no evidence except nebulous references 
contained in the “admissions” of the defendants on a corpus 
delecti in this cause. That there is no presumption in the 
statute that every person who has marihuana is a transferee 
and in the absence of some corroborative evidence of the 
corpus delicti, independent of the admissions of the appel¬ 
lants the government did not produce sufficient evidence to 
go to the jury, and that there was no evidence of reasonable 
notice and demand for order forms. 
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ARGUMENT. 

L 

The Failure to Suppress or Strike the Evidence. 

It is undisputed that the officers had no warrant for the 
arrest of any person known to be in 0’Kelley’s apartment 
on the morning in question, nor did they have a search war¬ 
rant for the premises. (App. 13 et seq.) But without 
knowledge that Birch Williams was in the apartment they 
went there to arrest him as this was their “primary” ob¬ 
ject in going there (App. 15). They entered, without 
O’Kelley meeting them at the door, but suggesting they 
were officers and had a warrant. (App. 15). It is patent 
that there was no valid reason for the arrest of O’Kellev 
or Gibson prior to their entry into the apartment, and it is 
a familiar rule of law that such an entry, search and arrest 
violates the constitutional rights of the persons under the 
fourth and fifth amendments to the constitution. It might 
be presumed that the officers had some other reason for 
going there seven strong, but, as was observed in Klee v. 
U. S., 53 Fed. 2nd (C. C. A. 9th, 1931) 58, where a police¬ 
man had received “information” that there was a violation 
of the law at the premises of the defendant Klee, entered 
and found, as here, certain contraband: 

“Such 4 information’ does not justify entry into a 
private dwelling at 10 o’clock, P. M., without a warrant, 
either of search or arrest. An illegal search cannot lift 
itself by the bootstraps of an illegal arrest and vice 
versa. The officers entered the dwelling in violation of 
appellants constitutional rights; nothing they could do 
after such entry would validate it.” 

Without more, the search of a private dwelling, such as the 
apartment of O’Kelley on New Jersey Avenue, without a 
warrant is in itself unreasonable, and, abhorrent to our 
laws. 


Agnetto v. U. S., 70 L. Ed. 145,149. 
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and where, as here, the agents had information, if any, over 
a long period of time prior to the search concerning certain 
illegal transactions at, in or near the premises, the observa¬ 
tions of the Court in the case of Taylor v. U. S., 286 TJ. S . 4, 
76 L. Ed. 951, at 953, seem to have special significance: 

“Although over a considerable period numerous com-' 
plaints concerning the use of the premises had been re¬ 
ceived, the agents had made no effort to obtain a war¬ 
rant for a search. They had abundant opportunity so 
to do, and to proceed in an orderly way even after the 
odor had emphasized their suspicions; there was no 
probability of a material change in the time necessary 
to secure such a warrant. Moreover, a short period of 
waiting would have prevented such a possibility. 

We think, in any view, the action of the agents was 
inexcusable and the seizure unreasonable. The evidence 
was seized unlawfully and should have been sup¬ 
pressed.’ * 

There can be no suggestion that in the case at bar that there 
was no time to secure a warrant if the agents here had rea¬ 
sonable cause to believe that contraband was in the 0 ’Kel¬ 
ley apartment, as they did secure an arrest warrant for 
another individual and there is no evidence that the officers 
had any other information or grounds than that they testi¬ 
fied to on the motions and on the merits. One is led to the 
irrefutable conclusion that they either, (1) had no informa¬ 
tion sufficient to base such a warrant, or, (2) intended a 
wilful invasion of the rights of the appellants. In any 
event their conduct can but merit judicial condemnation. 

TJ. S. v. Lefkowitz, 285 TT_ S 465, 76 L. Ed. 877, 882. 

Once the conclusion is reached that the officers had no right 
to invade the O’Kelley dwelling, their other conduct in in¬ 
sisting that the defendant O’Kelley produce “the rest of 
his supply”, and, the “conversations” of the defendants 
with the officers in the heat of their disregard on the appel¬ 
lants rights in the premises, come under the condemnation 
of constitutional injunction. 
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Cf. Weeks v. U. fl- -232 IT, S . 460; 58 L. Ed. 652. 

Frat. Order of Eagles v. U. S., 57 Fed. 2nd 93, 94. 

This doctrine of coercive waiver of his rights induced by 
the ‘unrestrained’ conduct of the agents is commented on in 
the case of TJ. S. v. Baldocci, 42 Fed. 2nd. 567: 

“On arriving at Belli’s residence Elliott (narcotic offi¬ 
cer) asked him (Belli defendant) ‘Will you allow me to 
enter or will I go obtain a search warrant’ or words to 
that effect. Belli answered ‘all right you may enter’ 
or words to that effect. According to Elliott defendant 
Belli then handed his keys to Mrs. Belli who opened 
the door and admitted the officers. Eighty grains of 
morphine were found... . 

The government contends that defendant Belli 
waived his constitutional rights when he gave consent 
to the search of his residence. The facts show that, 
whatever consent was given, it was under the implied 
coercion here presented. There is no doubt but that de¬ 
fendant was influenced by his situation, and, when all 
surrounding circumstances are considered in their true 
relations, not only is the claim that consent was volun¬ 
tary overthrown, but the impression is irresistably pro- 
produced that it must necessarily must have been the 
result of either hope or fear, or both, operating on the 
mind. See U. S. v. Abrames (DC) 230 Fed. 313; Brown 
v. U. S., 168 U. S. 532, 42 L. Ed. 568; Farris v. U. S. 
(CCA) 24 Fed. 2nd 639.” 

The fact situation here is even more compelling than that 
presented in the Baldocci case, supra. For it is hard to see 
just when O’Kelley should have started to object to the un¬ 
lawful invasion of his legal rights by the officers. They 
were already in the house, having been admitted, in his 
absence, by the co-appellant as a result of the disingenious 
but deceitful announcement that they were officers and ‘had 
a warrant’. (App. 13, 14, 15) 

Compare: 

CoJl' \ckS Nusslein v. D. C., 73 Apps. D. C. 85,115 Fed. 2nd 690. 
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H 

There Was a Failure of Proof of Corpus Delecti. 

Appellants were indicted for violations of Title 26, Sec¬ 
tion 2593 of the United States Code Annotated, which pro¬ 
vides as follows: 

“Unlaful Possession —(a) Persons in general. It 
shall be unlawful for any transferee required to pay the 
transfer tax imposed by section 2590 (a) to acquire or 
otherwise obtain any marihuana without having paid 
such tax; and proof that any person shall have had in 
his possession any marihuana and shall have failed, 
after reasonable notice and demand by the collector, to 
produce the order form required by section 2591 to be 
retained by him, shall be presumptive evidence of guilt 
under this section and of liability for the tax imposed 
by section 2590 (a). ,, 

It appears that in order that there shall be a crime at all, 
as contra distinguished from proof of the guilt of the appel¬ 
lants, there should be proof of the following: 

1. That appellants were transferees, required to pay the 
tax under section 2590 (a). 

2. That the appellants had marihuana in their posses¬ 
sion. 

3. That after reasonable notice and demand the appel¬ 
lants failed to produce the order forms required by 
law. 

The presumption contained in the section above quoted can¬ 
not dispense with all semblance of a trial, there is no press¬ 
ing necessity for omitting all proof that there was a crime 
committed however heavily this section arms the govern¬ 
ment with proof of the appellants guilt of such crime. An 
examination of the record shows that no attempt was made 
to show that either appellant were transferees, except in 
the statement of Gibson that he got his from O’Kelley and 
0’Kelley’s nebulous admission that he got his ‘out west.’ 
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(App. 20, 23) The demand allegedly made by Witness 
Clark was made admittedly of the defendants while they 
were in custody awaiting a preliminary hearing before the 
commissioner. (App. 25) He testified of a written demand 
but no proof of its contents was offered. All of the proof 
that the defendants were in possession of marihuana comes 
from their admissions there is no independent competent 
evidence in the record which would or could serve to cor¬ 
roborate these facts. Under these circumstances it cannot 
be said that the requisite of proof of corpus delecti extrinsic 
of the admissions of the defendants is present in the case 
at bar. 

Ercoli v. U. S., 76 Apps. D. C. 360 

Forte v. U. S., 68 Apps. D. C. 111. 

No presumption arises from the possession of marihuana 
that it was transferred to appellants as it is indigenous to 
the soil of America and the District of Columbia. (App. 26) 

m. 

O’Kelley Did Not Commit Two Crimes Under the Evidence. 

The appellant O’Kelley was indicted in two counts (App. 
3). Count one charges O’Kelley with possession of 50 mari¬ 
huana cigarettes on March 26, 1944, while count number 2 
charges him with the possession of other marihuana cigar¬ 
ettes on the same day but ‘at a time other than that referred 
to in count 1’. The proof shows that in the early morning 
the officers found some marihuana, 50 cigarettes in O’Kel¬ 
ley’s apartment on New Jersey Avenue. An additional 12 
cigarettes on New Jersey Avenue was found by Officer 
Carper (App. 24) and was introduced into evidence as Gov¬ 
ernment Exhibit No. 3; it does not appear from the evi¬ 
dence against whom this was introduced as neither appel¬ 
lant is charged with it, and may be regarded or disre¬ 
garded, as your fancy dictates, perhaps as the thirteenth 
bun in the proverbial ‘bakers dozen’. 
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When O’Kelley was taken to headquarters, he was asked 
if he was ‘willing to surrender the rest of his supply’. (App. 
20) Just how the ‘rest of the supply’ that he surrendered 
could be urged, in sincerity, as an entirely different unlaw¬ 
ful possession would tax the most credulous person. 
To say, that in addition that by having ‘the rest of his 
supply’ in a different place than the first increment recov¬ 
ered on New Jersey Avenue, he by so much also ‘obtained 
or acquired it’—as charged in the indictment—at a differ¬ 
ent time asks too much, even of the unduly credulous. In 
the face of a record that is totally silent as to when he 
acquired or obtained any of the alleged contraband, appel¬ 
lant’s trial, conviction and sentence on both counts was 
prejudicial error. 

Compare: 

Braden v. U. S ., 270 Fed. (CCA 8) 441. 

It is submitted that crimes are not made by the ingenuity 
of overjealous policemen or pleaders in the art of long or 
short division. 


CONCLUSION. 

Appellants submit that the judgments of the Court below 
should be reversed and the lower Court directed to acquit 
the appellants. 

Respectfully submitted, 

Henry Lincoln Johnson, Jr., 
Attorney for Appellants. 
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1 Filed in Open Court May 8, 1944 

G. J. No. 29,508 
Criminal No. 73-688 
Violation Marihuana Tax 
Act of 1937. 

District Court of the United States 
For the District of Columbia 
Holding a Criminal Term 

District of Columbia, ss: April Term, A.D. 1944. 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one John Duke Gibson, on, to wit, the twenty- 
sixth day of March, 1944, and at the District of Columbia 
aforesaid, being then and there a transferee of Marihuana, 
and being then and there a transferee required to pay the 
transfer tax imposed by Section 2590(a) of the Internal 
Revenue Code, did then and there knowingly, unlawfully 
and feloniously acquire or otherwise obtain a quantity of 
Marihuana, to wit, thirty-six cigarettes, without having 
paid the tax on the transfer of said Marihuana to him then 
and there made; against the form of the statute in such case 
made and provided, and against the peace and government 
of the said United States. 

EDWARD M. CURRAN 

Attorney of the United States in 
and for the District of Columbia. 

A True Bill: 

MARTIN NORMAN LEESE /s/ 

Foreman . 
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2 Filed in Open Court May 8, 1944 

G. J. No. 29,505 
Criminal No. 73689 
Violation Marihuana Tax 
Act of 1937 

District Court of the United States 
For the District of Columbia 
Holding a Criminal Term 

District of Columbia, ss: April Term, A.D. 1944. 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Roy K. O’Kelley, otherwise known as Roy 
Kelly, on, to wit, the twenty-sixth day of March, 1944, and 
at the District of Columbia aforesaid, being then and there 
a transferee of Marihuana, and being then and there a 
transferee required to pay the transfer tax imposed by Sec¬ 
tion 2590(a) of the Internal Revenue Code, did then and 
there knowingly, unlawfully and feloniously acquire or 
otherwise obtain a quantity of Marihuana, to wit, fifty ciga¬ 
rettes, without having paid the tax on the transfer of said 
Marihuana to him then and there made; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

Second Count: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Roy K. O’Kelley, otherwise known as Roy 
Kelly, on, to wit, the twenty-sixth day of March, 1944, and 
at an occasion other than that referred to in the first count 
of this indictment, and at the District of Columbia afore¬ 
said, being then and there a transferee of Marihuana, and 
being then and there a transferee required to pay the trans¬ 
fer tax imposed by Section 2590(a) of the Internal Revenue 
Code, did then and there knowingly, unlawfully and 
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3 feloniously acquire or otherwise obtain a quantity 
of Marihuana, to wit, three hundred and eighty-seven 
Marihuana cigarettes, seven ounces and twenty-four grains 
of Marihuana seeds, and three ounces and three hundred 
and fifty-four grains of Marihuana, without having paid the 
tax on the transfer of said Marihuana to him then and there 
made; against the form of the statute in such case made and 
provided, and against the peace and government of the said 
United States. 

EDWARD M. CURRAN 

Attorney of the United States in 
and for the District of Columbia. 

A True Bill: 

MARTIN NORMAN LEESE /s/ 

Foreman. 


4 Thursday, May 11,1944 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Proctor, presiding. 

No. 75688 
United States 

♦ 

v. 

John Duke Gibson 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorney, Henry Lincoln Johnson, Esquire; 
whereupon the defendant being arraigned upon the indict¬ 
ment, the reading whereof he specifically waives, pleads 
not guilty thereto, and for trial puts himself upon the coun¬ 
try and the Attorney of the United States doth the like. 
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No. 73689 

United States 
v. 

Roy K. 0 ’Kelley alias Roy Kelly 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorney, Henry Lincoln Johnson, Esquire; 
whereupon the defendant being arraigned upon the indict¬ 
ment, the reading whereof he specifically waives, pleads not 
guilty thereto, and for trial puts himself upon the country 
and the Attorney of the United States doth the like. 


5 Filed June 19, 1944 

Motion to Suppress Evidence 

Comes now the defendant in the above entitled cause, by 
his attorney, and moves the Court to suppress the evidence 
in the above cause, and for reasons therefor assigns as 
follows: 

1 . 

That the arrest and search of this defendant and the 
premises herein concerned violated the defendants consti¬ 
tutional rights against unreasonable searches and seizures. 

2 . 

That the evidence secured by the government, through 
the unlawful arrest and search of this defendant and the 
premises herein concerned violates the defendants con¬ 
stitutional rights against unreasonable and/or illegal 
searches and seizures and his security from self incrimina¬ 
tion. 
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3. 

For other reasons contained in the affidavit annexed 
hereto, and such as will be urged at the hearing hereof or 
as may be apparent on the face of the record. 

HENRY LINCOLN JOHNSON, JR. (s) 
Attorney for Defendant 
615 F Street, N. W. 

This is to certify that a copy of the foregoing motion and 
annexed affidavit was left at the office of the United States 
Attorney for the District of Columbia on June 10,1944. 

HENRY LINCOLN JOHNSON, JR. (s) 
Attorney for Defendant. 


6 Filed June 19,1944 

Affidavit in Support of Motion to Suppress Evidence 
District of Columbia, ss: 

John Duke Gibson, being first duly sworn according to 
law, deposes and says that he is the defendant in the above 
entitled cause and that on or about the 26th day of March, 
1944, while he was conducting himself in an orderly man¬ 
ner, and not otherwise misconducting himself, he answered 
the door to the premises 1401 New Jersey Avenue, N. W., 
in the District of Columbia, said immediate premises being 
an apartment within a dwelling house; that he was ordered 
to open said door by certain officers of the United States 
Government, with which demand he reluctantly complied; 
that immediately thereafter he was arrested, and searched ; 
that said officers proceeded to search every other person in 
the premises and to conduct a search of the premises; that 
your affiant is informed and believes and therefore avers 
that said officers did not have a warrant for his arrest, nor 
did they have a search warrant for the premises; that as 
a result of said search and arrest in violation of his rights 
in the premises certain evidence was obtained which your 
affiant is informed the Government intends to use as evi- 
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m , 

dence against your affiant in this cause; that your affiant 
says that said arrest and search of his person, and of the 
premises were and constituted an unwarranted and illegal 
invasion of his constitutional rights in the premises. 

(Seal) JOHN DUKE GIBSON (s) 

Subscribed and sworn to before me this 12th day of June, 
1944. 

ROSELYN B. SUSSAN 
Notary Public, D. C. 

• ••••***•» 

7 Filed June 10, 1944 

Motion to Suppress Evidence 

Comes now the defendant in the above entitled cause, by 
his attorney, Henry Lincoln Johnson, Jr., and moves the 
Court to suppress the evidence in this cause, and for rea¬ 
sons therefor assigns as follows: 

1 . 

That the arrest and search of defendant and the premises 
violated the defendants constitutional rights against unrea¬ 
sonable searches and seizures. 

2 . 

That the evidence secured by the Government through 
the unlawful arrest and search of defendant and his prem¬ 
ises violates defendants constitutional rights against un¬ 
reasonable and/or illegal searches and seizures and his 
security from self incrimination. 

3. 

For reasons contained in the affidavit of movant annexed 
hereto, and as will be urged and/or presented at the hear¬ 
ing of this motion. 

HENRY LINCOLN JOHNSON, JR. (s) 
Attorney for Defendant 
615 F Street, N. W. 
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This is to certify that a copy of the foregoing Motion and 
annexed affidavit was left at the office of the United States 
Attorney for the District of Columbia on June 10, 1944. 

HENRY LINCOLN JOHNSON, JR. (s) 
Attorney for Defendant. 

8 Filed June 10, 1944 

Affidavit in Support of Motion to Suppress Evidence 
District of Columbia, ss: 

Roy O’Kelley, being first duly sworn according to law, 
deposes and says that he is the defendant in the above en¬ 
titled cause and that on or about the 26th day of March, 
1944, he was in the premises 1401 New Jersey Avenue, 
N. W., and that he was not violating any ordinance and was 
acting in a lawful and orderly manner, certain officers of 
the United States Government, without a warrant, unlaw¬ 
fully and forcibly secured admission to the first floor apart¬ 
ment at 1401 New Jersey Avenue, N. W., in the District of 
Columbia, and wrongfully, and without a warrant for your 
affiant’s arrest, or a search warrant for the said premises, 
a dwelling, did proceed to arrest your affiant, and search 
the said premises, in violation of your affiants constitu¬ 
tional rights in the premises; that said officers did also 
search your affiants person, taking from his person and/or 
possession certain of his personal property, to-wit certain 
keys; that subsequent to the unlawful arrest of your affiant 
said officers did question your affiant coerce your affiant and 
exact of him information and certain other property; that 
affiants rights to security from unwarranted and unlawful 
searches and seizures were violated and that the fruits of 
said unlawful arrest, and searches, as aforesaid, the gov¬ 
ernment contemplates using in the prosecution of this 
cause. 


ROY O’KELLEY (s) 
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Subscribed and sworn to before me this 10th day of June, 
1944. 

(Seal) AUGUSTUS W. GRAY (s) 

Notary Public, D. C. 

*•***#*••* 

9 Wednesday, June 21, 1944 

The Court resumes its session pursuant to adjournment: 
Hon. Matthew F. McGuire, presiding. 

No. 73688 
United States 


v. 

John Duke Gibson 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case yes¬ 
terday; whereupon the said jury upon their oath say that 
the defendant is guilty in manner and form as charged in 
the indictment, whereupon said defendant is committed to 
the Washington Asylum and Jail. 

No. 73689 
United States 
v. 

Roy K. O’Kelley alias Roy Kelly 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case yes¬ 
terday; whereupon the said jury upon their oath say that 
the defendant is guilty in manner and form as charged in 
the indictment, whereupon said defendant is committed to 
the Washington Asylum and Jail. 

• *•*•*•••* 
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11 Wednesday, August 2,1944. 

The Court resumes its session pursuant to adjournment: 
Hon. Matthew F. McGuire, presiding. 

No. 73,688 

United States 


v. 

John Duke Gibson 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superinten¬ 
dent of the Washington Asylum and Jail, and by his attor¬ 
ney, Henry Lincoln Johnson, Jr., Esquire; and thereupon 
the defendant’s motion for verdict non obstante veredicto 
and motion for a new trial, coming on to be heard, is by the 
Court overruled; and whereupon it is demanded of the de¬ 
fendant what further he has to say why the sentence of the 
law should not be pronounced against him and he says 
nothing except as he has already said; whereupon it is con¬ 
sidered by the Court that, for his said offense, the said 
defendant be committed to the custody of the Attorney 
General or his authorized representative for imprisonment 
for a period of Six (6) months to Eighteen (18) months 
and to pay a fine of Two Hundred and Fifty ($250.00) 
Dollars. 

No. 73,689 
United States 


v. 

Roy K. O’Kelley alias Roy Kelly 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superinten¬ 
dent of the Washington Asylum and Jail, and by his 
12 attorney, Henry Lincoln Johnson, Jr., Esquire; and 
thereupon the defendant’s motion for verdict non 
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obstante veredicto and motion for a new trial, coming on to 
be heard, is by the Court overruled; and whereupon it is 
demanded of the defendant what further he has to say why 
the sentence of the law should not be pronounced against 
him and he says nothing except as he has already said; 
whereupon it is considered by the Court, that, for his said 
offense, the said defendant be committed to the custody of 
the Attorney General or his authorized representative for 
imprisonment for a period of Sixteen (16) months to Four 
(4) years and to pay a fine of Five Hundred ($500.00) Dol¬ 
lars on the first count of the indictment; and Sixteen (16) 
months to Four (4) years on the second count of the indict¬ 
ment, said sentence to run concurrently with sentence im¬ 
posed in the first count. 

• *••#••••• 

Filed Dec. 1, 1944 
27 Bill of Exceptions 

Be It Remembered, That the above named defendants 
were separately indicted by the Grand Jury of the United 
States for the District of Columbia; that said defendants 
each entered a plea of not guilty to the indictment contain¬ 
ing the charge against him and each reserved the right, 
with leave of court granted, to withdraw such plea of not 
guilty and to file any appropriate motions. On June , 
1944 the defendants filed motions to suppress the evidence 
obtained in the cause against them. Thereupon, on June 
19, 1944 the cases against the two defendants were, with 
consent of counsel, consolidated by the Court for hearing 
upon the motions and for trial. A jury was then duly im¬ 
paneled and sworn to try the issues, and then respited until 
the following day; whereupon, the motions were heard and 
argued. Ray L. Jenkins, Esquire, Assistant United States 
Attorney, appeared for the United States, and Henry Lin¬ 
coln Johnson, Esquire, appeared in behalf of the defen¬ 
dants, the defendants being present in person at and during 
the hearing of the motions and at the trial. In opposition 





to the motions, the Government called as a witness Vernon 
0. Trygstad, who, after being duly sworn, testified in sub¬ 
stance as follows: 

That he is an agent attached to the Narcotic Bureau of 
the Treasury Department; that he received information 
that a man by the name of Burch Williams was trafficing in 
marihuana, peddling same to servicemen and other individ¬ 
uals; that Burch Williams had offered to sell marihuana 
cigarettes to one of the Treasury Department in- 
28 formers by the name of Robert Williams; that he 
searched Robert Williams, the informer, on March 
17, 1944 in the presence of Narcotic Agent Albert R. Ben- 
I don and found no marihuana in his possession; that he gave 
• the informer $15.00 and told him to make a buy of mari- 
muana cigarettes from Burch Williams; that the informer 
was then placed in a taxi cab and followed to 1401 New 
Jersey Avenue, N. W.; that this was about 10:30 P. M.; 
that he was followed to the address and observed to go in 
and knock at the door; that Burch Williams answered the 
door, came outside and that after a short conversation, 
went back inside while the informer waited; that Burch 
Williams then came back and joined the informer at which 
time each man was seen to pass something to the other; 
that the informer came to the street and hailed a cab; that 
witness and Agent Bendon followed the cab to 2nd and H 
Streets, N. W. where the informer got out and turned over 
to Agents Trygstad and Bendon a bundle of marihuana ciga¬ 
rettes after placing his initials upon them. Agent Trygstad 
further testified that on March 24, 1944 at 10:00 P. M. he 
and agents Bendon and Leroy Morrison met the informer 
Robert Williams at 8th and L Streets, N. W. that they 
searched the informer, found no marihuana on his person 
and gave him $15.00 with instructions to make another pur 
chase of marihuana cigarettes from Burch Williams; that 
the informer was followed again to the address 1401 New 
Jersey Avenue, N. W.; that he was seen to knock on the 
door, that Burch Williams came outside, talked with the 
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informer, went back inside and then once again joined the 
informer at which time he passed something to the in¬ 
former and the informer passed something to him, that the 
informer was then followed to 2nd and H Streets, N. W. 
where he got out of the cab in which he was riding and 
initialed and turned ojs«r two bundles of marihuana ciga¬ 
rettes to the agents ;(that on March 26, 1944 the witness 
accompanied Deputy United States Marshal Edgar J. 
McCloy, who had a warra nt fnr flip nrrpg* nf BnwTi 
Williams, to the premises 1401 New Avonm N. W.; 

that McCloy knocked on the door; that the door was opened 
by one later identified as John Duke Gibson; that after 
telling Gibson they had a warrant the 


; that once inside the apart- 
29 "ment the witness asked John Duke Gibson if he 
would identify himself by showing his draft card; 
that they were standing near a sofa and that John Duke 
Gibson pulled out a handkerchief from his pocket and 
whipped it in the direction of the sofa; that witness ob¬ 
served something drop; that he looked down and saw one 
marihuana cigarette upon the sofa; that he picked it up; 
that Agent Bendon looked Hphind t he sofa ip tV>p 
Gibson had flourished his handkerchief and found 35 marL- 


er with a rubber band; that 


during this time Detective Sergeant Carper, who was with 
the witness and McCloy, handed the witness a Phillip 
Morris cigarette package containing 12 marihuana ciga¬ 
rettes; that the witness asked whose apartment this was; 
that he was told it belonged to Roy K. O’Kelley; that 
0’Kelley’s wife was present and identified herself; that 
she called O’Kelley to come out from the bedroom; that 
O’Kelley came from the bedroom; that witness asked 
O’Kelley whose place this was and he said it was his place; 
that O’Kelley was asked if there was any marihuana in the 
house and that-he said “no”; that he was asked 
TwiTufod if tfrpv InnWl r>lapp for 


told them to go ahead; that the witness went into a store- 
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room off the kitchen and found an unused record player 
cabinet whic h he forced open ; that inside he found a paper 
hag containing 50 marihuana cigarettes; that he summoned 
Roy K. O’Kelley and asked him if he had the key to the 
cabinet; that O’Kelley took a key from his pocket; that the 
key was tried in the lock of the cabinet and found to fit; 
that witness then asked O’Kelley if there was any doubt 
about the 50 marihuana cigarettes being his; that O’Kelley 
said they were his but that he had them for his own use; 
that O’Kelley was arrested, and taken to police headquar¬ 
ters; that he was asked if he will willing to surrender the 
rest of his marihuana which witness said he believed he had 
at his apartment at 1838 Providence Street, N. E.; that 
O’Kelley said that he was willing to surrender his entire 
supply and would accompany the officers to his Providence 
Street apartment; that he did so accompany the officers, 
unlocked the door and admitted them; that he then went 
to the bedroom of the apartment, took a hat box from the 
corner and turned it over to the witness; that the 
30 witness opened the box and found 15 bundles of 
marihuana cigarettes each secured with a rubber 
band and each bundle containing 25 cigarettes; that there 
was also found in the hat box one smaller box containing 
bulk marihuana and still another box containing marihuana 
seeds; that O’Kelley told him that was all he had. 

Upon cross-examination witness testified as follows: 

That when Burch Williams was approached by the in¬ 
former, Williams made all transactions in the outer door¬ 
way; that on no occasion was any sale made to the informer 
by Williams out of sight of witness who had informer under 
surveillance at all times; that there were two apartments 
in the premises 1401 New Jersey Avenue, N. W.; that 
0’Kelley’s place was one of these apartments; that both 
apartments had a common front door and/or entrance at 
which the informer and Williams made their transactions; 
that on no occasion previous to March 26, 1944 did he see 
Gibson or O’Kelley; that besides witness there were the 
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following persons: Officers Carper, Layton, McCloy, Ben- 
don, Morrison and Taylor, who went to the premises 1401 
New Jersey Avenue on March 26, 1944; that it was about 
2 o’clock in the morning; that I showed mv badge : that 
McCloy preceded me and told wh oever opened the door that 
he was an offic er and had a warrant; t hat he did not have, 
a search warrant, but had a WtT&flt' lor t he arrest of Bur ch 
WilliamsT^EaFtlie address 1401 New 7ersey Avenue, N. W. 
was not on the warfanTfthS’f tHey went to 1401 primarily 

arrest JtsiMh 'Williams ; that they had no arrest warrant 
for either O’Kelley or Gibson; that when the officers got 
inside, 0 ’Kelley was in the bedroom; that witness had used 
a screw driver to pry open the juke box where he found the 
50 marihuana cigarettes in the paper bag; that he did not 
use a hammer on the music box; that witness di d not re^ 
member that his search of the place was reflected by pic¬ 
tures shown him by the defense attorney; that he did not 
know the exact time O’Kelley was placed under arrest but 
that it occurred after he came into the living room; that 
0’Kelley’s wife got him out of bed; that he didn’t see any 
flash lights; that the primary purpose for going to 1401 
New Jersey Avenue was to arrest Burch Williams; 
31 but that they were prepared to take care of anything 
else that showed up; that O’Kelley lived at 1401 New 
Jersey Avenue; that Burch Williams did not; that some 
other marihuana cigarettes were found under a table, on 
the floor; that neither of the defendants were seated at that 
table but other persons were; that there were about fifteen 
people in the apartment when I came in; that O’Kellev 
gave witness the keys to the juke box after witness had re¬ 
covered the bag with marihuana in it and the keys fit the 
lock. 

Whereupon, the Government then produced United 
States Deputy Marshal E. J. McCloy who, after being duly 
sworn, testified in substance as follows: 

That on March 26,1944, at or about 2 o’clock A. M. he in 
company with witness Trygstad and other agents or officers 
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went to the premises 1401 New Jersey Avenue, N. W.; that 
he had in his possession an arrest warrant for Burch 
Williams (The warrant was thereupon identified and ad¬ 
mitted in evidence); t hat he knocked on the door which was 
opened by defendant Gibson; that he told Gibson that he 
was an omcer and had a warrant; tnat he "and the other 
officers went inside; that there were about fifteen persons 
in the middle room; that he started looking for draft cards ; 
that one of the officers found some marihuana. 

Upon cross-examination witness testified that he met the 
officers by arrangement; that one of them made the ar¬ 
rangement; that he went there to arrest Burch Williams; 
that he had Williams’ description; that he just started in 
looking for draft cards to identify Burch Williams; that 
the O’Kelley apartment was on the first floor and there was 
another apartment upstairs; that both apartments had a 
common front door entrance or vestibule; that he did not 
arrest Burch Williams nor did he see him that night; that 
he doesn’t remember whether he walked in front of Gibson 
when he entered the O’Kellev apartment or not, but that 
he went directly to the room where all of the people were; 
that they were eating and playing cards when they entered; 
that O’Kelley was in the next room in the bedroom at that 
time. 

32 Whereupon the defendant Roy K. O’Kelley took 
the stand and testified as followsTm substance: 

That he was at home in the early morning of March 26, 
1944; that he first became aware of anything unusual when 
he was awakened and a flash light was in his face; that he 
was told to get up and someone said that they were officers; 
that there were several men in the room but he was unable 
to identify them because the only light was the flash light 
trained on his face; that he was searched and brought into 
the living room; that all of the people were lined up and 
herded in the room; several officers were there searching 
everyone at the premises 1401 New Jersey Avenue, N. W.; 
that Apt. #1 was his apartment; that he had no knowledge 
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of where or how the officers got in; that they searched the 
entire apartment, breaking open a juke box, with a ham¬ 
mer; that defendant’s exhibit A, was a picture of the juke 
box showing hammer marks and the hammer used by agent 
Trygstad is shown in the picture also; that they upset all 
the furniture and ripped open the mattress on the bed in 
which he had been sleeping; that they also upset and tore 
up the basement, breaking glasses and other articles; that 
defendant gave them no permission to enter or to search; 
that he was take p)to headquarters of the Narcotic Squad of 
the Metropolitan Police Department and while there was 
told that they knew about his wife’s apartment on Provi¬ 
dence Street, N. E. and asked him if he had any other mari- 
huanan there, which he did not admit; that they said they 
were going to search it, but they wanted to know if I wanted 
to make it easy; that they didn’t want to do like they had 
done on New Jersey Avenue, but if he cooperated they 
wouldn’t have to; that they told him if he didn’t agree to 
go there and get whatever was there they would go ahead 
anyway; that he acquiesced in their demands. 

Upon cross-examination, witness denied that the picture 
showing upset furniture was made after a “second” search 
at a later time for which he also stood indicted; when asked 
if he did not yoluntarilv go to the office of the Narcotic 
agents, the day following ms arrest ’ ’. 

33 He also testified that John Duke Gibson had ac¬ 
companied him there; that he (witne ss) told th< 

agents that_he had supplied Gxbs^-with^trt^marS^n^; 
and thafhe obtained his own supply from a source Jnu the 
Middle West. 

Whereupon the court, after hearing arguments of 

34 counsel, overruled the motions to suppress the evi¬ 
dence but indicating that at the conclusion of the 

trial he would hear further argument upon the law as to 
the facts developed by the evidence and if he then found 
that the motions were well taken, he would set aside any 
convictions which might be entered and that the evidence 
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at the trial would be admitted subject to motion of the 
defendants. 

The defendants noted an exception to the overruling of 
the motion to suppress; whereupon the case was continued 
to the following day when the trial of the issues in the case 
became before the jury. At the trial, all witnesses were 
excluded from the courtroom and put under the usual rule. 
Mr. Jenkins, in behalf of the prosecution, made an opening 
statement to the court, and the jury, and thereupon, the 
Government to maintain the issues, produced Vernon 0. 
Trygstad, who, after being duly sworn, testified in substance 
as follows: 

That he is an agent of the Narcotic Bureau of the Treas¬ 
ury Department; that on March 26, 1944 at about 2:00 
A. M., he, in company with several other officers, including 
Deputy United States Marshall Edgar J. McCloy, went to 
the premises, 1401 New Jersey Avenue, N. W. in the Dis¬ 
trict of Columbia for the purpose of arresting Burch 
Williams, that McCloy knocked on the door of the premises, 
and that the door was opened by the defendant, John Duke 
Gibson; that Gibson was told they had a warrant; that 
John Duke Gibson thereupon admitted them to the apart¬ 
ment ; that there was a number of people in the living room 
of the apartment; that the witness asked John Duke Gibson 
to identify himself by showing his draft card; that follow¬ 
ing this request Gibson pulled a handkerchief from his 
pocket in the direction of a sofa near which he was stand¬ 
ing; that the witness observed something drop; that he 
looked down and saw one marihuana cigarette on the sofa 
and picked it up; that Narcotic agent Albert R. Bendon 
looked behind the sofa and picked up a small bundle of 
marihuana cigarettes tied together with a rubber band; 
that Detective Sergeant H. H. Carper, who was with the 
witness and McCloy, handed the witness a Phillip Morris 
cigarette package containing 12 marihuana cigarettes; 

that the witness asked whose apartment this was; 
35 that he was told that it belonged to Roy K. 0’Kelley; 
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that 0’Kelley’s wife was present and identified her¬ 
self; that she went into an adjoining room, which was a 
bedroom; that Roy K. O’Kelley, shortly afterward, came 
from the bedroom and identified himself; that witness 
asked O’Kelley if this was his apartment, and that 
O’Kelley said it was; that he was asked if there was any 
marihuana in the house, and he said 44 No”; that he was 
further asked if he minded if they looked around to see if 
jiere-w^s any marihuana, and that O’Kelley told them to 
-go ahead) that the witness went into a storeroom or pantry 
off^the-datchen where he found an unused record player 
cabinet which he forced open with a screw driver; that in¬ 
side the cabinet he found a paper bag containing 50 mari¬ 
huana cigarettes; that he summoned Roy K. O’Kelley and 
asked him if he had a key to that cabinet; that O’Kelley 
took from his pocket a key and handed it to the witness; 
that the witness, in 0’Kelley’s presence, tried the key in 
the cabinet and found it to fit; that witness then showed 
O’Kelley the bag and the cigarettes, telling him they had 
come from the cabinet and asked him if there was any doubt 
about the cigarettes belonging to him; that O’Kelley said 
they were his, but that he had them for his own use; that 
O’Kelley was arrested and taken to police headquarters; 
that while at headquarters he was asked if he would be 
willing to surrender the rest of his marihuana, which the 
witness said he believed was in 0’Kelley’s apartment at 
1838 Providence Street, N. E.; that O’Kelley said he was 
willing to turn over his entire supply to the agents if they 
would accompany him to the Providence Street apartment ; 
that the officers did accompany O’Kelley; that O’Kelley 
unlocked the door with the key which he had in his pocket 
and told them to come into the bedroom; that O’Kelley got 
a hat box from the corner of the room and turned it over 
to the witness; that the witness opened the box and found 
therein 15 bundles of marihuana cigarettes, each bundle 
secured with a rubber band, and each bundle containing 25 
cigarettes; that in addition, the hat box contained one 
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smaller box filled with bulk marihuana, and still another 
smaller box containing marihuana seeds; that witness 
asked O’Kelley if that was all he had and O’Kelley 
36 said it was. Witness furth er testifi ed t hat on Mar ch 
27, 1944 Roy K. O’Kelley and John Duke Gibson 
voluntarily came into the office of the Narcotic agents at 
Fifth and E Streets, N. W. at which time O’Kelley stated 
that the marihuana which had been seized from his apart¬ 
ment at 1401 New Jersey Avenue, N. W. and 1838 Provi¬ 
dence Street, N. E. was kept by him for the purpose of sale 
and not for his own use; that the marihuana which Gibson 
had in his possession had been supplied to Gibson by him, 
and that he, O’Kelley, obtained his supply of marihuana 
from someone “out west”. Witness further testified that 
during the interview with O’Kelley and Gibson, that Gib¬ 
son admitted “whipping” his handkerchief from his pocket 
on March 26th, at the time the witness had requested him 
to produce his draft card for the purpose of causing the 
marihuana cigarettes to drop behind the sofa. Witness 
further testified that he had never seen any of the persons 
at 1401 New Jersey Avenue prior to March 26, 1944. Wit¬ 
ness identified Government Exhibit No. 1 as the one mari¬ 
huana cigarette he picked from the sofa, Government Ex¬ 
hibit No. 2 as the 35 marihuana cigarettes handed to him 
by agent Bendon, Government Exhibit No. 3 as the Phillip 
Morris package containing 12 marihuana cigarettes handed 
him by Detective Sergeant Carper; Government Exhibit 
No. 4 as the paper bag and the 50 marihuana cigarettes 
which witness had found in the record player cabinet. Wit¬ 
ness further identified Government No. 5 as the 375 mari¬ 
huana cigarettes taken from the hat box at 1838 Providence 
Street, N. E.; Government Exhibit No. 6 as the box and 
bulk marihuana taken from the hat box at premises 1838 
Providence Street, N. E. and Government Exhibit No. 7 
as the marihuana seeds taken from the premises 1838 
Providence Street, N. E. He also identified Government 
Exhibit No. 8 as the key to the record player cabinet which 



was turned over to him by O’Kelley. He further identified 
Government Exhibit No. 9 containing Government Exhibits 
Nos. 5, 6 and 7. Witness further testified that he took Gov¬ 
ernment Exhibits Nos. 1, 2, 3, 4, 5, 6 and 7 and initialed and 
sealed them and turned them over to the Government 
Chemist after keeping them locked in his office safe one 
night. 

Upon cross-examination the witness testified that 
37 he knew O’Kelley when he saw him; that he knew 
the apartment on the first floor belonged to O’Kelley; 
that he knew that Gibson was not O’Kelley; that he had 
never seen Gibson before; that he did not see O’Kelley 
when he first got in the apartment; that O’Kelley was in 
the bedroom; that 0’Kelley’s wife went to the bedroom 
and got O’Kelley; that this occurred after he had found 
the marihuana cigarette behind Gibson on the sofa; that 
when O’Kelley came from the bedroom, witness asked him 
if this was his apartment, and O’Kelley said yes; that it 
was after O’Kelley admitted this was his apartment that 
he arrested him; that he did not use a hammer to open up 
the juke box; that he pryed it open with a screw driver; 
that O’Kelley was not in the pantry when he pryed it open; 
that he made no test on any of the exhibits at that time to 
determine if they were marihuana; that they looked like 
marihuana; that they were very “slender” and he could 
tell by looking at them; that they do have a light that they 
use to determine the presence of such contraband; that they 
did search the whole place; that they had no warrant for 
the arrest of O’Kellev or Gibson, nor did they have a search 
warrant for the apartment or the address; that the people 
in the room were playing cards and eating chitterlings; 
that there were some ten or more persons in the apartment 
besides the 0’Kelleys; that they saw no disorder of viola¬ 
tion of the law when they entered; that some of the officers 
entered from the back; that there were seven officers alto¬ 
gether in the party; that they told Gibson when they entered 
that they were officers and had a warrant; that they 
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searched the bedroom and the whole place; that O’Kelley 
had the key to the juke box in his pocket and that witness 
obtained it from him and it fit the lock; that they did not 
break up anything at the New Jersey Avenue place; that 
they asked O’Kelley to get the marihuana at the Provi¬ 
dence Avenue, N. E. place and he agreed to do so; that he 
was under arrest at that time. 

The Government then produced Albert J. Bendon, who, 
after being duly sworn testified in substance as follows: 

That he is a Narcotic Agent, attached to the Treasury 
Department; that on March 26th he went to the premises, 
1401 New Jersey Avenue, N. W. with other officers; that 
United States Deputy Marshal McCloy knocked at 
38 the door; that a man later identified as John Duke 
Gibson opened the door and admitted them into the 
premises; that he entered behind Trygstad and McCloy; 
that he went into the living room and asked several persons 
to identify themselves by their draft cards; that he saw 
defendant Gibson pull a handkerchief out of his pocket 
when he was talking to Trygstad; that he immediately saw 
the marihuana cigarettes on the sofa; that Trygstad picked 
up this cigarette and that witness looked behind the sofa 
where he found a bundle of marihuana cigarettes held to¬ 
gether by a rubber band. Witness was then shown Gov¬ 
ernment Exhibit No. 2, which he identified as the bundle of 
marihuana cigarettes which he found behind the sofa. Wit¬ 
ness further testified that he was present when Detective 
Sergeant Carper found a Phillip Morris package contain¬ 
ing 12 marihuana cigarettes and saw him turn the package 
over to Agent Trygstad. He further testified that he was 
present when Trygstad found the paper bag containing 50 
marihuana cigarettes in the old record player cabinet and 
heard O’Kelley state to Trygstad that they were his ciga¬ 
rettes and were for his own use, and that he had also seen 
O’Kelley give a key to Trygstad which key fit the lock in. 
the record player cabinet. Witness further testified that 
after Gibson and O’Kelley had been taken to headquarters 
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he was present when O’Kelley was questioned and heard 
him state that he had an additional supply of marihuana at 
the premises, 1838 Providence Street, N. E. and was willing 
to accompany the officers for the purpose of surrendering 
that marihuana; that he went to the apartment with 
O’Kelley and Trygstad; that O’Kelley opened the apart¬ 
ment with the key he had in his possession, went into the 
bedroom and turned over to Trygstad the hat box, which 
he identified as Government Exhibit No. 9, together with 
its contents, which he identified as Government Exhibits 
5, 6 and 7. He further testified that on March 27th he was 
present in the Narcotic Office when O’Kelley and Gibson 
were interviewed, and that he heard Gibson state that the 
one marihuana cigarette, Government Exhibit No. 1 and 
the thirty-five marihuana cigarettes, Government Exhibit 
No. 2, found on the sofa and behind the sofa were his, and 
that he had attempted to throw them away when he 
39 took out his handkerchief. He further testified after 
identifying all Government exhibits, that on March 
27, 1944 he witnessed the initialing, weighing and sealing 
of Government Exhibits 1 to 7 inclusive, and that on April 
1, 1944 he delivered the exhibits in sealed packages to the 
United States Chemist, Internal Revenue Bureau, Wash¬ 
ington, D. C. 

Upon cross-examination, the witness testified that he 
went along with the other officers who had a warrant for 
Burch Williams; that they did not arrest Burch Williams 
that night; that there were about fifteen people in the room 
when he came in; that they were seated at tables and stand¬ 
ing around; that defendant O’Kelley was in bed in the next 
room at that time; that he saw the cigarettes to the left of 
the defendant Gibson on the sofa after Gibson had flour¬ 
ished his handkerchief; that Gibson’s handkerchief came 
from his right back pocket; that Gibson pulled it from that 
pocket with his right hand; that the defendant Gibson came 
into the room along with Trygstad after opening the front 
door; that other people were also standing near the sofa; 
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that he did not see the package of marihuana cigarettes fall 
from the handkerchief behind the sofa; that there was a lot 
of confusion in the room; that officers were talking with 
those in the room; that defendant O’Kelley came into the 
living room some time after they found the marihuana 
cigarette on the sofa; that he was present at police head¬ 
quarters when Trygstad asked O’Kelley to go to the prem¬ 
ises of Providence Street, N. E.; that O’Kelley agreed to 
go; that he, Trygstad and another officer accompanied 
O’Kelley to the Providence Street address; that he saw no 
disorder prior to their entering the premises, 1401 New 
Jersey Avenue or any violation of law immediately prior to 
their entering; that he didn’t know how O’Kelley got from 
the bedroom to the living room; that a number of officers 
were there, and that he was not paying any particular 
attention to what they were doing; that he could not re¬ 
member who else besides Gibson was standing near the 
sofa. 

Thereupon, the Government produced Detective Serg¬ 
eant H. H. Carper, who, after being duly sworn, testified 
in substance as follows: 

40 That he is a member of the Metropolitan Police 
Department; that on the 26th of March, 1944 he ac¬ 
companied agents Trygstad, Bendon and United States 
Deputy Marshal McCloy to the premises at 1401 New Jer¬ 
sey Avenue; that they went there for the purpose of arrest¬ 
ing Burch Williams; that he entered by the rear door; that 
shortly after he came into the living room he saw a Phillip 
Morris package under the table occupied by two girls and 
a man; that he picked it up and found therein 12 marihuana 
cigarettes which he identified as Government Exhibit No. 
3, and that he turned the package and the cigarettes over 
to Agent Trygstad; that he was present when O’Kelley 
admitted to Agent Trygstad that the 50 cigarettes which 
witness identified as Government Exhibit No. 4, found in 
the record player cabinet belonged to him; that he did not 
see any other cigarettes recovered. 
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Upon cross-examination, witness testified that he went 
into the bedroom where the defendant O’Kelley was; that 
there were a number of officers in the room; that he did 
see flash lights; that he did not know who the cigarettes in 
the Phillip Morris package belonged to; that they were 
under a table to which several people were seated and that 
none of these people are defendants in this case. 

Thereupon, the Government produced Mr. Andrew J. 
Clark, who, after being duly sworn, testified in substance 
as follows: 

That he is a Deputy Collector of Internal Revenue; that 
on April 8, 1944 he made an oral demand upon Roy 
EL O’Kelley for the production by him of the order form 
required by law to be retained by a transferee of mari¬ 
huana; that on April 10, 1944 he made a written demand 
upon Roy K. O’Kelley for the production by him of order 
forms required by law for the transfer of marihuana; that 
this written demand was made by duly depositing a letter 
containing such demand in the United States Mails, such 
letter addressed to Roy EL O’Kelley at his Washington ad¬ 
dress; that O’Kelley failed to produce such forms. 

The witness further testified that on May 2,1944 he made 
an oral demand upon John Duke Gibson for the production 
by him of the order form required by law to be ob- 
41 tained and maintained by a transferee of marihuana. 

Said oral demand being made at the office of the 
United States Commissioner in Washington, D. C. The 
witness further testified that on May 28, 1944 he made a 
written demand for the production of written order forms 
as required by law to be obtained by a transferee of mari¬ 
huana, by depositing a letter in the United States Mails 
addressed to John Duke Gibson at his Washington address; 
that Gibson failed to produce such forms or form. The 
witness further testified that he explained to each of the 
said defendants at the time he made his demands upon them 
for order forms that such forms were required by law and 
they are required to retain such forms for two years. 
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Thereupon, the Government produced Dr. A. A. Spear, 
who, after being duly sworn, testified in substance as 
follows: 

That he is a United States Chemist; that he received 
Government Exhibits Nos. 1 to 7 inclusive in sealed pack¬ 
ages on April 1, 1944; that he opened the sealed packages, 
made an anlysis of the contents and found them to contain 
marihuana. At the conclusion of this testimony, defense 
counsel stipulated that Government Exhibits Nos. 1 to 7, 
inclusive, contained marihuana. 

Upon cross-examination the witness testified that it was 
impossible to determine whether a cigarette contained 
marihuana by just looking at it; that both ends of the ciga¬ 
rette were closed so that the inside was covered. Witness 
also testified that marihuana was indigenous to the soil of 
the United States and could be grown in the District of 
Columbia. 

Counsel for the Government then offered in evidence 
Government Exhibits No. 1 to 9 inclusive, which exhibits 
were admitted by the Court as evidence without objection 
from counsel for the defendant. 

42 Whereupon the Government rested its case. 

The Jury was excused by the Court and defen¬ 
dants made the following motions: 

1. That all the evidence secured by the Narcotic and 
Police Officers, including the conversations with the defen¬ 
dants, be stricken because such evidence was the fruit of 
the unlawful entry, search, seizure and arrest of the defen¬ 
dants, all of which evidence was admitted by the Court, 
subject to this motion. 

2. The defendants made a motion for directed verdicts 
on the following grounds: 

1. That there is no sufficient proof of corpus delicti and 
that all of the corpus delicti is contained in the admissions 
and/or confessions of the defendants. 

2. That there is no proof whatever that the defendants 
were transferees. 
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3. That there is no proof that the tax was or was not 
paid. 

4. There is no proof that the defendants were required to 
show or have transfer order forms inasmuch as there was 
no showing that the marihuana had been transferred within 
two years next before the verbal request of the agent. 

5. That there is no proof that the two counts against 
O’Kelley are not the same offense. 

6. That there is no evidence offered except that which 
was the fruit of the unlawful search, seizure, and arrest of 
the defendants, to all of which defendants had objected, and 
which was admitted by the Court subject to motion. 

The Court overruled both the defendants motions to 
which action the defendants, Gibson and O’Kelley duly 
noted their exceptions and elected to stand upon their case 
and motion and not produce any evidence. 

The foregoing is the substance of all of the testimony 
and/or facts bearing upon the exceptions herein reserved 
on behalf of the defendants O’Kelley and Gibson. 

And thereupon, and as all of said exceptions were duly 
ordered and allowed as aforesaid and because the matters 
and things hereinbefore recited are not matters of record, 
in order to make the same a part of the record herein, it is 
hereby ordered so that the defendants may have the case 
reviewed upon appeals the defendants by their attor- 
43 ney move the Court to sign and seal this, their Bill 
of Exceptions, to have the same force and effect as 
if each and every one of said exceptions had been sepa¬ 
rately signed and sealed, which motion-is granted by the 
Court, and thereupon the defendants tender this, their Bill 
of Exceptions and request the Court to sign and seal the 
same which is accordingly done, now for then, this 1st day 
of December, 1944. 

MATTHEW F. McGUIRE 
t Justice. 
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BRIEF FOB APPELLEE 

counterstatement of the case 

The appellants were separately indicted but tried and con¬ 
victed together of failing to pay the tax required of transferees 
of marihuana, the proof resting on their possession on the 26th 
day of March 1944, of marihuana in the District of Columbia 
(26 U. S. C. 2593). They both appealed and the cases are 
consolidated for argument. The appellants raise substantially 
identical points, mainly that evidence unlawfully seized from 
them was used to convict them and that there was no proof 
of the corpus delicti, and hence their admissions were im- 
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properly received. A point separately raised by the appellant 
O’Kelley is that he was charged with and sentenced for two 
offenses of possession when the evidence showed only one 
possession. 

Before the trial a motion to suppress was filed by each ap¬ 
pellant. When the cases came on for trial a jury was sworn 
and then excused for the rest of the day. Thereupon evidence 
was taken before the judge on the motions. At the conclusion 
of the testimony and the hearing of arguments, the court over¬ 
ruled the motions to suppress. The court indicated that he 
would entertain further argument at the conclusion of the 
evidence before the jury. On the next day the trial began with 
the jury present. At the trial the government produced the 
same witnesses as it had at the hearing on the motions and also 
other witnesses. The defendants produced no witnesses or 
evidence before the jury. (At the hearing on the motions the 
appellant O’Kelley had testified.) At the conclusion of the 
testimony at the trial the appellants renewed their objections 
to the search, and also moved for directed verdicts of not guilty. 
All motions were denied and the cases were submitted to the 
jury which found both appellants guilty as charged. The in¬ 
dictment against Gibson charged him with one violation on 
March 26, 1944, and the indictment against G*KeBey c har ged 
him with two violations on the same date. The appellant 
Gibson was sentenced to a term of six months to eighteen 
months and to pay a fine of two hundred and fifty dollars. The 
appellant O’Kelley was sentenced on the first count to a term 
of sixteen months to four years and to pay a fine of five hun¬ 
dred dollars, and on the second count to a like term of imprison¬ 
ment but no fine, said sentences to run concurrently. 

At the hearing on the motions to suppress, the evidence was 
briefly as follows: 

Narcotic agents, having information that one Burch Wil¬ 
liams was selling marihuana to service men and others, and 
that he had offered to sell marihuana cigarettes to a Narcotic 
Bureau informer named Robert Williams, gave the informer 
money on March 17,1944,-with instructions to make a purchase 
of marihuana cigarettes from Burch Williams. On that night 
at about 10:30 p. xxl, they followed the informer, keeping him 
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under their constant observation as he went to premises 1401 
New Jersey Avenue NW. There they saw him knock on the 
door, saw Burch Williams appear at the door and hold a brief 
conversation with the informer, saw Burch Williams disappear 
into the house and shortly reappear while the informer waited, 
saw something pass from the informer to Burch Williams and 
from Burch Williams to the informer, saw the informer leave, 
and. still keeping him under observation, met him a few blocks 
away, where he turned over to them a package of marihuana 
cigarettes, which he had not had when searched immediately 
before going to the premises. A transaction practically iden¬ 
tical with this one occurred again on March 24, 1944. On die 

basis of these occurrences a warrant was issued bv the United 
% w 

States Commissioner empowering the United States Marshal 
to arrest Burch Williams. At two o’clock on the morning of 
March 26,1944, six officers and a deputy United States marshal, 
having in his possession the warrant for Burch Williams went 
to the same premises, 1401 New Jersey Avenue NW. Their 
primary purpose was to arrest Williams but “they were pre¬ 
pared to take care of anything else that might turn up”' 
(Appellants’ App. 15). They were received at the same door 
by the appellant Gibson, whom they did not know. This door 
was a common front door for two apartments at that address. 
The agents told Gibson that they had a warrant. He per¬ 
mitted them to enter the door. In the apartment they saw 
some fifteen persons. Gibson was asked to identify himself 
by showing his draft card. Thereupon he took a handkerchief 
from his pocket and threw it toward a sofa. An agent saw 
something fall and picked it up off the sofa and it was a 
marihuana cigarette. Another agent found thirty-five more 
cigarettes secured together by a rubber band in the back of 
that sofa at a point in line with where the handkerchief had 
been thrown. Another agent produced a package of twelve 
marihuana cigarettes. Agent Trygstad inquired whose apart¬ 
ment it was and was told that it belonged to the appellant 
O’Kelley, whom the agents likewise had not seen before. 
O’Kelley’s wife identified herself and called to O’Kelley tocome 
out from the bedroom. O’Kelley came from the bedroom and 
Agent Trygstad asked him whose place it was and O’Kelley said 
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it was his place. He was asked if there was any marihuana in 
the house and he said “No.” He was asked if he minded if the 
agents looked the place over for marihuana. He told them to 
go ahead. In a room off the kitchen, Agent Trygstad found an 
unused record player cabinet. He forced it open with a screw¬ 
driver and found fifty marihuana cigarettes in it. He asked 
O’Kelley if he had the key to that cabinet and O’Kelley pro¬ 
duced a key which fitted the cabinet. O’Kelley stated the cig¬ 
arettes were his, but he had them for his own use. O’Kelley 
was arrested and taken to Police Headquarters. Agent Tryg¬ 
stad asked him if he was willing to surrender the rest of his 
marihuana, which the agent said he believed O’Kelley had at 
his apartment at 1838 Providence Street NE. O’Kelley said he 
was willing and accompanied the officers to that place, unlocked 
the door and admitted them and went into his bedroom-apart¬ 
ment and. produced a hat box containing fifteen bundles of 
marihuana cigarettes, each containing twenty-five, and some 
bulk marihuana and marihuana seeds. 

The appellant O’Kelley testified that Apartment No. 1 in 
premises 1401 New Jersey Avenue was his apartment; that 
on the early morning of March 26, 1944, he was asleep in bed 
and was awakened by having a flashlight flashed in his face; 
that he was told to get up and someone said they were officers. 
He was searched and brought into the living room and all the 
people were lined up and searched; that the agents broke up 
a Juke Box with a hammer, upset the furniture, broke glasses, 
tore up the mattress on his bed, and all this was without his 
permission. After he was taken to Police Headquarters, the 
agents told him they knew about his wife’s apartment on 
Providence Street NE.; that they were going to search it; 
that they did not want to do like they had done at the New 
Jersey Avenue apartment, and if he cooperated they wouldn’t 
have to; that in the face of these demands he acquiesced. On 
cross-examination he admitted that on the day following his 
arrest and release on bond, he voluntarily went to the office of 
the narcotic agents and that the appellant Gibson accompanied 
him there, and that he told the agents that he had supplied Gib¬ 
son with marihuana and he obtained his own supply from a 
source in the Middle West. 
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At the trial the testimony was substantially as above in¬ 
dicated, except that neither O’Kelley nor any other witness 
testified for the defense. In addition to Agent Trygstad who 
had testified at the hearing on the motions, Agent Bendon of 
the Narcotic Bureau testified in corroboration of Agent 
Trygstad that O’Kelley had consented to the search of his 
apartment on Providence Street NE. He further testified that 
the appellant Gibson had admitted ownership of the one cig¬ 
arette which Agent Trygstad had found on the sofa and the 
thirty-five cigarettes which he, Agent Bendon, had found, and 
Gibson further admitted that he had attempted to throw them 
away when he took out his handkerchief. 

In addition to the foregoing evidence there was testimony at 
the trial that both appellants had been given notice and de¬ 
mand, both verbal and written, to produce the order forms re¬ 
quired by law in the transfer of marihuana and had failed to 
produce such forms. 


STATUTES INVOLVED 

2§ U. S. C. 2590: 

(a) There shall be levied, collected, and paid upon 
all transfers of marihuana which are required by section 
2591 to be carried out in pursuance of written order 
forms, taxes at the following rates: 

(1) Upon each transfer to any person who has paid 
the special tax and registered under sections 3230 and 
3231, $100 per ounce of marihuana or fraction thereof. 

(2) Upon each transfer to any person who has not 
paid the special tax and registered under sections 3230 
and 3231, $100 per ounce of marihuana or fraction 
thereof. 

(b) Such tax shall be paid by the transferee at the 
time of securing each order form and shall be in addition 
to the price of such form. Such transferee shall be liable 
for the tax imposed by this section but in the event that 
the transfer is made in violation of section 2591 without 
an order form and without payment of the transfer tax 
imposed by this section, the transferor shall also be 
liable for such tax. 
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26 U. S. C. 2591: 

(a) It shall be unlawful for any pa-son. whether or 
not required to pay a special tax and register under 
sections 3230 and 3231, to transfer marihuana, except in 
pursuance of a written order of the person to whom such 
marihuana is transferred, on a form to be issued in blank 
for that purpose by the Secretary. 

* * * * * * 

(c) The Secretary shall cause suitable forms to be 
prepared for the purposes before mentioned and shall 
cause them to be distributed to collectors for sale. The 
price at which such forms shall be sold by said collectors 
shall be fixed by the Secretary, but shall not exceed 
2 cents each. Whenever any collector shall sell any of 
such forms he shall cause the date of sale, the name and 
address of the proposed vendor, the name and address of 
the purchaser, and the amount of marihuana ordered to 
be plainly written or stamped thereon before delivering 
the same. 

(d) Each such order form sold by a collector shall be 
prepared by him and shall include an orginal and two 
copies, any one of which shall be admissible in evidence 
as an original. The original and one copy shall be given 
by the collector to the purchaser thereof. The original 
shall in turn be given by the purchaser thereof to any 
person who shall, in pursuance thereof, transfer mari¬ 
huana to him and shall be preserved by such person for 
a period of two years so as to be readily accessible for 
inspection by any officer, agent, or employee mentioned 
in section 2595. The second copy shall be preserved in 
the records of the collector. 

25U.S. C.2593: 

(a) It shall be unlawful for any person who is a 
transferee required to pay the transfer tax imposed by 
section 2590 (a) to acquire or otherwise obtain any 
marihuana without having paid such tax; and proof 
that any person shall have had in his possession any 
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marihuana and shall have failed, after reasonable notice 
and demand by the collector, to produce the order form 
required by section 2591 to be retained by him, shall be 
presumptive evidence of guilt under this section and of 
liability for the tax imposed by section 2590 (a). 

(b) No liability shall be imposed by virtue of this 
section upon any duly authorized officer of the Treasury 
Department engaged in the enforcement of this sub¬ 
chapter and part VI of subchapter A of chapter 27 or 
upon any duly authorized officer of any State, or Terri¬ 
tory, or of any political subdivision thereof, or the Dis¬ 
trict of Columbia, or of Any insular possession of the 
United States, who shall be engaged in the enforcement 
of any law or municipal ordinance dealing with the pro¬ 
duction, sale, prescribing, dispensing, dealing in, or dis¬ 
tributing of marihuana. 

26U.S.C.2596: 

Any person who is convicted of a violation of any 
provision of this subchapter or part VI of subchapter A 
of chapter 27 shall be fined not more than $2,000 or im¬ 
prisoned not more than five years, or both, in the dis¬ 
cretion of the court. 

26U.S. C. 2597: 

It shall not be necessary to negative any exemptions 
set forth in this subchapter or part VI of subchapter A 
of chapter 27 in any complaint, information, indictment, 
or other writ or proceeding laid or brought under this 
subchapter or part VI of subchapter A of chapter 27 and 
the burden of proof of any such exemption shall be upon 
the defendant. In the absence of the production of 
evidence by the defendant that he has complied with the 
provisions of section 3231 relating to registration or that 
he has complied with the provisions of section 2591 re¬ 
lating to order forms, he shall be presumed not to have 
complied with such provisions of such sections, as the 
case may be. 
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SUMMARY OF ARGUMENT 

1. The physical evidence taken by the officers was properly 
received at the trial. As to Gibson, he is not in a position to 
complain because neither his apartment nor his person was 
violated. The search of O’Kelley’s New Jersey Avenue apart¬ 
ment was proper because the officers entered lawfully and 
being there observed violations of the Marihuana Act. 
Furthermore, the court below found that he consented to that 
search and its finding was justified by the evidence. The 
seizure of marihuana from O’Kelley’s (or Mrs. O’Kelley’s) 
Providence Street apartment was proper because he consented 
to it, which fact the court-below found after hearing on evi¬ 
dence justifying such finding. 

2. The corpus delicti was established independent of con¬ 
fessions or admissions. The corpus delicti in this case con¬ 
sisted of the unlawful possession by some person of marihuana. 
These facts were established without the aid of any statements 
by either appellant. 

3. The evidence of possession was overwhelming. The 
failure of either appellant to produce the order form, after both 
written and verbal notice to do so, plus the failure of either 
appellant at his trial to show evidence of compliance in that 
regard, justified the presumptions which the law fixes in such 
circumstances. 

4. Appellant O’Kelley cannot complain about receiving a 
sentence on two counts because the sentences were made to 
run concurrently and either count would have supported the 
sentence, and it makes no difference whether the possession 
was single, as he claims, or, being in two places, was double, 
as the government contended. 

' ARGUMENT 

I 

The motions to suppress were properly overruled 

At the conclusion of the testimony on the motions, the court 
heard argument and overruled the motions, reserving never¬ 
theless the right to counsel to renew argument after the testi- 
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mony had been given again at the trial, which was to begin 
the next day. After the evidence at the trial was in, the court 
adhered to its original ruling and overruled at the same time 
motions then made for directed verdicts of acquittal. All 
these motions were grounded upon the proposition that the 
seizure by virtue of which the evidence used against the ap¬ 
pellants was obtained was an illegal seizure. 

The Fourth Amendment of the Constitution of the United 
States provides that: “The right of the people to be secure in 
their persons, houses, papers and effects, against unreasonable 
searches and seizures shall not be violated * * This 
is a right personal to the individual and cannot be asserted 
by one whose rights are not invaded. See Note 11 in Gold - 
stein v. United States , 316 U. S. 114, 121 (1942). See also 
Shields v. United States, 58 App. D. C. 215, 26 F. (2d) 993 
(1928); Kelleher v. United States, 59 App. D. C. 107, 35 F. 
(2d) 877 (1929); Shore v. United States, 60 App. D. C. 137, 
49 F. (2d) 519 (1931), cert, denied 51 S. Ct. 656, 283 U. S. 865, 
71 L. ed. 1469. Hence the entry into appellant O’Kelley’s 
apartment whether lawful or unlawful could in nowise be ob¬ 
jected to by the appellant Gibson. Neither was any property 
seized from the person of Gibson; hence, there is no claim which 
he can assert. The property used against him was evidence 
which he had thrown away in an effort to conceal his possession 
of it. 

The seizure of the evidence used against O’Kelley was a 
lawful one because the seizure was made with his consent, and 
also because it would have been lawful if made against his 
consent. The deputy United States marshal and the narcotic 
officers had reasonable cause to believe that Burch Williams, 
for whom they had a warrant of arrest, might be found in 
premises 1401 New Jersey Avenue NW. It was in the door 
leading to those premises where the agents had seen Williams m 
on the two occasions they did see him. It was therefore the 
logical place for them to go to look for him. That they went 
“prepared to take care of anything else that showed up” (Ap¬ 
pellants’ App. 15) could not invalidate an entry which for “the 
primary purpose” of arresting Williams (id. 15) was valid. 
When they entered the door they naturally went to the apart- 
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ment where a large number of people were gathered at two 
o’clock in the morning. Being there they saw one of the occu¬ 
pants, the appellant Gibson, in possession of marihuana ciga¬ 
rettes under the suspicious circumstance of trying to throw 
them away (Appellants’ App. 13, 22), and also saw other ciga¬ 
rettes on the premises in apparently unlawful possession. We 
have here accordingly a situation identical with the situation 
in Beard v. United States, 65 App. D. C. 231, 82 F. (2d) 837, 
cert, denied 298 U. S. 655. There the police went to a gambling 
establishment with a warrant for the arrest of one Harwood. 
They entered the establishment but Harwood was not to be 
found. However, as they entered they observed gambling 
going on. They accordingly made arrests and seizures. This 
Court said: “The arrests being lawful, it was equally lawful 
to search the place and to use the incriminating things found 
as evidence in the prosecution.” This Court in that case also 
cited Marron v. United States, 275 U. S. 192,198 as authority 
for the search of the entire premises. See the decision of our 
Municipal Court of Appeals in Collins v. United States, No. 
240, decided January 29, 1945. There a room-to-room search 
of a hotel by raiding officers was held proper on the authority 
of the Beard case. On these authorities it is argued that the 
search of appellant O’Kelley’s apartment, even had he not 
consented thereto, was justified. 

But whether lawful on that basis or not, it is plain that there 
was ample evidence on the motions to suppress to justify the 
trial court’s finding that the seizure of marihuana cigarettes 
from the record player cabinet in the New Jersey Avenue 
apartment was with the consent of appellant O’Kelley. This 
finding, justified as it is by the evidence, is not subject to review 
by this Court except it be found plainly wrong. It is sub¬ 
mitted it cannot be so characterized. 

For the same reason the seizure erf marihuana cigarettes, 
marihuana in bulk, and marihuana seeds from the apartment 
on Providence Street NE, belonging to O’Kelley as he told the 
officers (Appellants’ Appendix 14, 23), or to his wife, as 
O’Kelley claimed (Appellants’ Appendix 17) was proper. The 
testimony of the officers was that O’Kelley stated he would be 
willing to take them to his apartment and turn over to them 
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all the marihuana which he had, and that he did do so; that 
he unlocked his apartment with his key and took the officers 
into his apartment and turned over to them the contraband 
substances which he produced himself. O’Kelley’s testimony 
was that this apparently voluntary act was coerced-from him 
by the threat of damage to the apartment. However, on cross- 
examination he admitted that he had voluntarily gone to the 
Narcotic Office the following day when he was on bond and 
made a voluntary disclosure of his ownership-of the marihuana, 
attempting to exculpate to some extent the appellant Gibson 
(Appellants’ Appendix 17). In the light of this testimony the 
court was certainly justified in finding that O’KeHey volun¬ 
tarily tinned over the marihuana to the officers. This circum¬ 
stance distinguishes the case from Agnello v. United States, 269 
U.S.2Q. 


II 


The corpus delicti was established 


It is contended that the admissions of the appellants were 
improperly received in evidence because the corpus delicti was 
not established independent-of them. In support of this prop¬ 
osition appellants rely upon the case of Forte v. United States , 
68 App. D. C. Ill, where this Court ruled that the entire body 
of the crime must be -established by evidence in nowise de¬ 
pendent on confessions before confessions may be received. 

The gist of the crime charged against these appellants was 
the receipt as transferees of marihuana without having paid 
the tax prescribed by law (26 U. S. C. 2593). This offense, 
however, is established presumptively by the possession of the 
substance and the failure to produce after notice the order form 
provided by the law for the regulation of the traffic in mari¬ 
huana. Hence, the existence of drugs at a given place estab¬ 
lishes the fact of possession by some person. If the circnm- 
stanoes of the possession are such as to indicate an unlawful 
possession, then the body of the crime has been established*; 
because the indentity of any particular person with that pos¬ 
session is not a part of the corpus delicti. As this Court 
pointed out in G*e&nge v. United States, 75 App. B. C. K)7, 
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201, 125 F. (2d) 559, the rule regarding corpus delicti, which 
this Court adopted in Forte v. United States, 68 App. D. C. 
Ill, is simply that the fact of the wrong and the criminal means 
by which it came about must be proved independent of a con¬ 
fession, and this Court “did not hold that the connection of 
the accused with the crime must be shown by evidence outside 
the confession.” 

In the instant case the evidence as to Gibson may be quickly 
disposed of. He simply tried to throw away damaging evi¬ 
dence and got caught doing it. His subsequent confession was 
simply corroborative of the demonstrated fact. 

As to O’Kelley, his act in producing the key which opened 
the cabinet in which were concealed the marihuana cigarettes 
in the premises on New Jersey Avenue established his posses¬ 
sion of those cigarettes. The circumstance of his producing 
from the house on Providence Street, which he opened with his 
own key, marihuana whose hiding place he knew, and handing 
it over to the officers, was ample evidence of his possession. 
Hence, his confession that it was his and that he had supplied 
Gibson with what Gibson had, and that he got his supply from 
the Middle West, was simply corroborative of the fact of 
possession which was amply proved without any statement 
from him. Accordingly, the rule of corpus delicti, even in its 
strictest conception which this Court has adopted, was satisfied 
in this case. 

Ill 

The evidence was sufficient to justify the convictions 

This point, of course, is independent of any question of the 
legality of the seizures or of the admissibility of the confessions 
and admissions. If the seizures were illegal, the admission of 
the evidence was of course prejudicial error. If the confes-r 
sions and admissions were improperly received, their admission 
too was prejudicial. But if all this evidence was properly 
received, then there can be no question whatever but that it 
was amply sufficient to justify the verdicts of guilty which the 
jury found. 

A few words will be said as to the sufficiency of the evidence 
regarding the failure to produce the order form. 26 U. S. C. 
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2593 provides that the possession of marihuana, plus the fail¬ 
ure to produce the order form, establishes presumptive evidence 
of guilt. The order form consists of an original and two copies 
(26 U. S. C. 2591 (d)). The transferee receives the original 
and one copy, one of which he is required to retain two years 
and the other of which he is required to deliver to the person 
from whom he receives marihuana. The second copy is re¬ 
tained in the Office of the Collector. 

In view of these safeguards it is obvious that the burden of 
proof cast upon the defendant by 26 U. S. C. 2597 is reasonable. 
This section creates a presumption that one who'does not 
produce evidence that he obtained an order form shall be 
presumed not to have done so. In view of this presumption 
and in view of the further evidence that each appellant was 
served with an oral and a written demand long before the 
trial to produce his copy of the order form, there was ample 
evidence to justify the finding of noncompliance on which 
the presumption of guilt is based. Neither appellant offered 
any evidence at the trial. 

IV 

The sentence of O’Kelley was proper 

Finally the appellant O’Kelley complains of being sentenced 
on two counts for a possession which he contends was single. 
The sentences however were concurrent and hence the judg¬ 
ment was supported by either one of the two counts. 

» CONCLUSION 

It is respectfully submitted that the judgment should be 
affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Ray L. Jenkins, 

Assistant United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 
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